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THERE IS A WIDELY ACCEPTED BELIEF that United Nations General Assembly
Resolution 181 "created" Israel, based upon an understanding that this resolution
partitioned Palestine or otherwise conferred legal authority or legitimacy to the
declaration of the existence of the state of Isracl. However, despite its popularity, this
belief has no basis in fact, as a review of the resolution's history and examination of
legal principles demonstrates incontrovertibly.

Great Britain had occupied Palestine during the First World War, and in July 1922,
the League of Nations issued its mandate for Palestine, which recognized the British
government as the occupying power and effectively conferred to it the color of legal
authority to temporarily administrate the territory.! On April 2, 1947, seeking to
extract itself from the conflict that had arisen in Palestine between Jews and Arabs as
a result of the Zionist movement to establish in Palestine a "national home for the
Jewish people",” the United Kingdom submitted a letter to the U.N. requesting the
Secretary General "to place the question of Palestine on the Agenda of the General
Assembly at its next regular Annual Session", and requesting the Assembly "to make
recommendations, under Article 10 of the Charter, concerning the future government
of Palestine." To that end, on May 15, the General Assembly adopted Resolution 106,
which established the U.N. Special Committee on Palestine (UNSCOP) to investigate
"the question of Palestine", to "prepare a report to the General Assembly" based
upon its findings, and to "submit such proposals as it may consider appropriate for
the solution of the problem of Palestine".*

On September 3, UNSCOP issued its report to the General Assembly declaring its
majority recommendation that Palestine be partitioned into separate Jewish and Arab
states. It noted that the population of Palestine at the end of 1946 was estimated to be
almost 1,846,000, with 1,203,000 Arabs (65 percent) and 608,000 Jews (33 percent).
Growth of the Jewish population had been mainly the result of immigration, while
growth of the Arab population had been "almost entirely" due to natural increase. It
observed that there was "no clear territorial separation of Jews and Arabs by large
contiguous areas", and even in the Jaffa district, which included Tel Aviv, Arabs
constituted a majority.” Land ownership statistics from 1945 showed that Arabs
owned more land than Jews in every single district in Palestine. The district with the
highest percentage of Jewish ownership was Jaffa, where 39 percent of the land was
owned by Jews, compared to 47 percent owned by Arabs.’ In the whole of Palestine
at the time UNSCOP issued its report, Arabs owned 85 percent of the land,” while
Jews owned less than 7 percent.’
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Despite these facts, the UNSCOP proposal was that the Arab state be constituted
trom only 45.5 percent of the whole of Palestine, while the Jews would be awarded
55.5 percent of the total area for their state.” The UNSCOP report acknowledged that

With regard to the principle of self-determination, although international
recognition was extended to this principle at the end of the First World
War and it was adhered to with regard to the other Arab territories, at
the time of the creation of the 'A" Mandates, it was not applied to
Palestine, obviously because of the intention to make possible the
creation of the Jewish National Home there. Actually, it may well be said
that the Jewish National Home and the s# generis Mandate for Palestine
run counter to that principle.'’

In other words, the report explicitly recognized that the denial of Palestinian
independence in order to pursue the goal of establishing a Jewish state constituted a
rejection of the right of the Arab majority to self-determination. And yet, despite this
recognition, UNSCOP had accepted this rejection of Arab rights as being within the
bounds of a legitimate and reasonable framework for a solution.

Following the issuance of the UNSCOP report, the U.K. issued a statement
declaring its agreement with the report's recommendations, but adding that "if the
Assembly should recommend a policy which is not acceptable to both Jews and Arabs,
the United Kingdom Government would not feel able to implement it." ' The
position of the Arabs had been clear from the beginning, but the Arab Higher
Committee issued a statement on September 29 reiterating that "the Arabs of
Palestine were determined to oppose with all the means at their disposal, any scheme
that provided for segregation or partition, or that would give to a minority special and
preferential status". It instead

advocated freedom and independence for an Arab State in the whole of
Palestine which would respect human rights, fundamental freedoms and
equality of all persons before the law, and would protect the legitimate
rights and interests of all minorities whilst guaranteeing freedom of
worship and access to the Holy Places."

The U.K. followed with a statement reiterating "that His Majesty's Government
could not play a major part in the implementation of a scheme that was not acceptable
to both Arabs and Jews", but adding "that they would, however, not wish to impede

the implementation of a recommendation approved by the General Assembly.""
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The Ad Hoc Committee on the Palestinian Question was established by the
General Assembly shortly after the issuance of the UNSCOP report in order to
continue to study the problem and make recommendations. A sub-committee was
established in turn that was tasked with examining the legal issues pertaining to the
situation in Palestine, and it released the report of its findings on November 11. It
observed that the UNSCOP report had accepted a basic premise "that the claims to
Palestine of the Arabs and Jews both possess validity", which was "not supported by
any cogent reasons and is demonstrably against the weight of all available evidence."
With an end to the Mandate and with British withdrawal, "there is no further obstacle
to the conversion of Palestine into an independent state", which "would be the logical
culmination of the objectives of the Mandate" and the Covenant of the League of
Nations. It found that "the General Assembly is not competent to recommend, still
less to enforce, any solution other than the recognition of the independence of
Palestine, and that the settlement of the future government of Palestine is a matter
solely for the people of Palestine." It concluded that "no further discussion of the
Palestine problem seems to be necessary or appropriate, and this item should be
struck off the agenda of the General Assembly", but that if there was a dispute on that
point, "it would be essential to obtain the advisory opinion of the International Court
of Justice on this issue", as had already been requested by several of the Arab states. It
concluded further that the partition plan was "contrary to the principles of the
Charter, and the United Nations have no power to give effect to it." The U.N. could

not

deprive the majority of the people of Palestine of their territory and
transfer it to the exclusive use of a minority in the country.... The
United Nations Organization has no power to create a new State. Such a
decision can only be taken by the free will of the people of the territories
in question. That condition is not fulfilled in the case of the majority
proposal, as it involves the establishment of a Jewish State in complete
disregard of the wishes and interests of the Arabs of Palestine."*

Nevertheless, the General Assembly passed Resolution 181 on November 29, with
33 votes in favor to 13 votes against, and 10 abstentions.”” The relevant text of the

resolution stated:

The General Assembly....
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Recommends to the United Kingdom, as the mandatory Power for
Palestine, and to all other Members of the United Nations the adoption
and implementation, with regard to the future government of Palestine,
of the Plan of Partition with Economic Union set out below;

Requests that

(a) The Security Council take the necessary measure as provided for in
the plan for its implementation;

(b) The Security Council consider, if circumstances during the
transitional period require such consideration, whether the situation in
Palestine constitutes a threat to the peace. If it decides that such a threat
exists, and in order to maintain international peace and security, the
Security Council should supplement the authorization of the General
Assembly by taking measure, under Articles 39 and 41 of the Charter, to
empower the United Nations Commission, as provided in this resolution,
to exercise in Palestine the functions which are assigned to it by this
resolution;

(c) The Security Council determine as a threat to the peace, breach of the
peace or act of aggression, in accordance with Article 39 of the Charter,
any attempt to alter by force the settlement envisaged by this resolution;

(d) The Trusteeship Council be informed of the responsibilities
envisaged for it in this plan;

Calls upon the inhabitants of Palestine to take such steps as may be
necessary on their part to put this plan into effect;

Appeals to all Governments and all peoples to refrain from taking action
which might hamper or delay the carrying out of these
recommendations. ..."

A simple reading of the text is enough to show that the resolution did not partition
Palestine or offer any legal basis for doing so. It merely recommended that the partition
plan be implemented and reguested the Security Council to take up the matter from
there. It called upon the inhabitants of Palestine to accept the plan, but they were
certainly under no obligation to do so.
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A PLAN NEVER IMPLEMENTED

THE MATTER WAS THUS TAKEN UP by the Security Council, where, on December 9,
the Syrian representative to the U.N., Faris El-Khouri, observed that "the General
Assembly is not a world government which can dictate orders, partition countries or
impose constitutions, rules, regulations and treaties on people without their consent."
When the Soviet representative Andrei Gromyko stated his government's opposing
view that "The resolution of the General Assembly should be implemented" by the
Security Council, El-Khouri replied by noting further that

Certain paragraphs of the resolution of the General Assembly which
concern the Security Council are referred to the Council, namely,
paragraphs (a), (b) and (c), outlining the functions of the Security
Council in respect of the Palestinian question. All of the members of the
Security Council are familiar with the Council's functions, which are well
defined and clearly stated in the Charter of the United Nations. I do not
believe that the resolution of the General Assembly can add to or delete
trom these functions. The recommendations of the General Assembly
are well known to be recommendations, and Member States are not
required by force to accept them. Member States may or may not accept
them, and the same applies to the Security Council. '/

On February 6, 1948, the Arab Higher Committee again communicated to the
U.N. Secretary General its position that the partition plan was "contrary to the letter
and spirit of the United Nations Charter". The U.N. "has no jurisdiction to order or
recommend the partition of Palestine. There is nothing in the Charter to warrant such
authority, consequently the recommendation of partition is ultra vires and therefore
null and void." Additionally, the Arab Higher Committee noted that

The Arab Delegations submitted proposals in the Ad Hoc Committee in
order to refer the whole legal issue raised for a ruling by the
International Court of Justice. The said proposals were never put to vote
by the president in the Assembly. The United Nations is an International
body entrusted with the task of enforcing peace and justice in
international affairs. How would there be any confidence in such a body
if it bluntly and unreasonably refuses to refer such a dispute to the
International Court of Justice?
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"The Arabs of Palestine will never recognize the validity of the extorted partition
recommendations or the authority of the United Nations to make them", the Arab
Higher Committee declared, and they would "consider that any attempt by the Jews
or any power or group of powers to establish a Jewish State in Arab territory is an act
of aggression which will be resisted in self-defense by force.""®

On February 16, the U.N. Palestine Commission, tasked by the General Assembly
to prepare for the transfer of authority from the Mandatory Power to the successor
governments under the partition plan, issued its first report to the Security Council. It
concluded on the basis of the Arab rejection that it "finds itself confronted with an
attempt to defect its purposes, and to nullify the resolution of the General Assembly",
and calling upon the Security Council to provide an armed force "which alone would
enable the Commission to discharge its responsibilities on the termination of the
Mandate". In effect, the Palestine Commission had determined that the partition plan
should be implemented against the will of the majority population of Palestine by
force.”

In response to that suggestion, Colombia submitted a draft Security Council
resolution noting that the U.N. Charter did "not authorize the Security Council to
create special forces for the purposes indicated by the United Nations Palestine
Commission".” The U.S. delegate, Warren Austin, similarly stated at the 253rd
meeting of the Security Council on February 24 that

The Security Council is authorized to take forceful measures with respect
to Palestine to remove a threat to international peace. The Charter of the
United Nations does not empower the Security Council to enforce a
political settlement whether it is pursuant to a recommendation of the
General Assembly or of the Security Council itself. What this means is
this: The Security Council, under the Charter, can take action to prevent
aggression against Palestine from outside. The Security Council, by these
same powers, can take action to prevent a threat to international peace
and security from inside Palestine. But this action must be directed solely
to the maintenance of international peace. The Security Council's action,
in other words, is directed to keeping the peace and not to enforcing
partition.”'

The United States nevertheless submitted its own draft text more ambiguously
accepting the requests of the Palestine Commission "subject to the authority of the
Security Council under the Charter".”* Faris El-Khouri objected to the U.S. draft on
the grounds that "before accepting these three requests, it is our duty to ascertain

6
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whether they are or are not within the framework of the Security Council as limited by
the Charter. If it is found that they are not, we should decline to accept them." He
recalled Austin's own statement on the lack of authority of the Security Council,
saying, "It would follow from this undeniable fact that any recommendation on a
political settlement can be implemented only if the parties concerned willingly accept
and complement it." Furthermore, "the partition plan itself constitutes a threat to the
peace, being openly rejected by all those at whose expense it was to be executed."”
Austin in turn explained the intent of the U.S. draft that its acceptance of Resolution
181 is

subject to the limitation that armed force cannot be used for
implementation of the plan, because the Charter limits the use of United
Nations force expressly to threats to and breaches of the peace and
aggression affecting international peace. Therefore, we must interpret
the General Assembly resolution as meaning that the United Nations
measures to implement this resolution are peaceful measures.

Moreover, explained Austin, the U.S. draft

does not authorize use of enforcement under Articles 39 and 41 of the
Charter to empower the United Nations Commission to exercise in
Palestine the functions which are assigned to it by the resolution,
because the Charter does not authorize either the General Assembly or
the Security Council to do any such thing.**

When the Security Council did finally adopt a resolution on March 5, it merely
made a note of "Having received General Assembly resolution 181" and the first

monthly Palestine Commission report, and resolved

to call on the permanent members of the Council to consult and to
inform the Security Council regarding the situation with respect to
Palestine and to make, as the result of such consultations,
recommendations to it regarding the guidance and instructions which
the Council might usefully give to the Palestine Commission with a view
to implementing the resolution of the General Assembly.”

During further debates at the Security Council over how to proceed, Austin
observed that it had become "clear that the Security Council is not prepared to go
ahead with efforts to implement this plan in the existing situation." At the same time,
it was clear that the U.K!'s announced termination of the Mandate on May 15 "would
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result, in the light of information now available, in chaos, heavy fighting and much
loss of life in Palestine." The U.N. could not permit this, he said, and the Security
Council had the responsibility and authority under the Charter to act to prevent such
a threat to the peace. The U.S. also proposed establishing a Trusteeship over Palestine
to give further opportunity to the Jews and Arabs to reach a mutual agreement.
Pending the convening of a special session of the General Assembly to that end, "we
believe that the Security Council should instruct the Palestine Commission to suspend
its efforts to implement the proposed partition plan."*

The Security Council President, speaking as the representative from China,
responded: "The United Nations was created mainly for the maintenance of
international peace. It would be tragic indeed if the United Nations, by attempting a
political settlement, should be the cause of war. For these reasons, my delegation
supports the general principles of the proposal of the United States delegation."”” At a
turther meeting of the Security Council, the Canadian delegate stated that the partition
plan "is based on a number of important assumptions", the first of which was that "it
was assumed that the two communities in Palestine would co-operate in putting into
effect the solution to the Palestine problem which was recommended by the General
Assembly."*® The French delegate, while declining to extend either approval for or
disapproval of the U.S. proposal, observed that it would allow for any number of
alternative solutions from the partition plan, including "a single State with sufficient
guarantees for minorities".”” The representative from the Jewish Agency for Palestine
read a statement categorically rejecting "any plan to set up a trusteeship regime for
Palestine", which "would necessarily entail a denial of the Jewish right to national
independence."”

Mindful of the worsening situation in Palestine, and wishing to avoid further
debate, the U.S. proposed another draft resolution calling for a truce between Jewish
and Arab armed groups that Austin noted "would not prejudice the claims of either
group" and which "does not mention trusteeship."”' It was adopted as Resolution 43
132

on April 1. Resolution 44 was also passed the same day requesting "the Secretary-
General, in accordance with Article 20 of the United Nations Charter, to convoke a
special session of the General Assembly to consider further the question of the future
government of Palestine."” Resolution 46 reiterated the Security Council's call for the
cessation of hostilities in Palestine, ** and Resolution 48 established a "Truce
Commission" to further the goal of implementing its resolutions calling for an end to

the violence.”
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On May 14, the Zionist leadership unilaterally declared the existence of the State
of Israel, citing Resolution 181 as constituting "recognition by the United Nations of
the right of the Jewish people to establish their State".”* As anticipated, war ensued.
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THE AUTHORITY OF THE U.N. WITH REGARD TO PARTITION

CHAPTER 1, ARTICLE 1 OF THE U.N. CHARTER defines its purposes and principles,
which are to "maintain international peace and security”, to "develop friendly relations
among nations based on respect for the principle of equal rights and self-
determination of peoples", and to "achieve international co-operation" on various
issues and "promoting and encouraging respect for human rights and for fundamental
freedoms for all".

The functions and powers of the General Assembly are listed under Chapter IV,
Articles 10 through 17. It is tasked to initiate studies and make recommendations to
promote international cooperation and the development of international law, to
receive reports from the Security Council and other organs of the U.N., and to
consider and approve the organization's budget. It is also tasked with performing
tunctions under the international trusteeship system. Its authority is otherwise limited
to considering and discussing matters within the scope of the Charter, making
recommendations to Member States or the Security Council, or calling attention of
matters to the Security Council.

Chapter V, Articles 24 through 20, states the functions and powers of the Security
Council. It is tasked with maintaining peace and security in accordance with the
purposes and principles of the U.N. The specific powers granted to the Security
Council are stated in Chapters VI, VII, VIII, and XII. Under Chapter VI, the Security
Council may call upon parties to settle disputes by peaceful means, investigate, and
make a determination as to whether a dispute or situation constitutes a threat to peace
and security. It may recommend appropriate procedures to resolve disputes, taking
into consideration that "legal disputes should as a general rule be referred by the
parties to the International Court of Justice". Under Chapter VII, the Security Council
may determine the existence of a threat to peace and make recommendations or
decide what measures are to be taken to maintain or restore peace and security. It may
call upon concerned parties to take provisional measures "without prejudice to the
rights, claims, or position of the parties concerned." It may call upon member states
to employ "measures not involving the use of armed force" to apply such measures.
Should such measures be inadequate, it may authorize the use of armed forces "to
maintain or restore international peace and security". Chapter VIII states that the
Security Council "shall encourage the development of pacific settlements of local

10
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disputes" through regional arrangements or agencies, and utilize such to enforce
actions under its authority.

The functions and powers of the International Trusteeship System are listed under
Chapter XII, Articles 75 through 85. The purpose of the system is to administer and
supervise territories placed therein by agreement with the goal of "development
towards self-government or independence as may be appropriate to the particular
circumstances of each territory and its peoples and the freely expressed wishes of the
peoples concerned". The system is to operate in accordance with the purposes of the
U.N. stated in Article 1, including respect for the right of self-determination. The
General Assembly is tasked with all functions "not designated as strategic", which are
designated to the Security Council. A Trusteeship Council is established to assist the
General Assembly and the Security Council to perform their functions under the
system.

Chapter XIII, Article 87 states the functions and powers of the Trusteeship
Council, which are shared by the General Assembly. Authority is granted to consider
reports, accept and examine petitions, provide for visits to trust territories, and "take
these and other actions in conformity with the terms of the trusteeship agreements."

Another relevant section is Chapter XI, entitled the "Declaration Regarding Non-
Selt-Governing Territories", which states that

Members of the United Nations which have or assume responsibilities
tfor the administration of territories whose peoples have not yet attained
a full measure of self-government recognize the principle that the
interests of the inhabitants of these territories are paramount, and accept
as a sacred trust the obligation to promote to the utmost, within the
system of international peace and security established by the present
Charter, the well-being of the inhabitants of these territories. ..

To that end, Member states are "to develop self-government, to take due account
of the political aspirations of the peoples, and to assist them in the progressive
development of their free political institutions".

11
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CONCLUSION

THE PARTITION PLAN put forth by UNSCOP sought to create within Palestine a
Jewish state contrary to the express will of the majority of its inhabitants. Despite
constituting only a third of the population and owning less than 7 percent of the land,
it sought to grant to the Jews more than half of Palestine for purpose of creating that
Jewish state. It would, in other words, take land from the Arabs and give it to the Jews.
The inherent injustice of the partition plan stands in stark contrast to alternative plan
proposed by the Arabs, of an independent state of Palestine in which the rights of the
Jewish minority would be recognized and respected, and which would afford the
Jewish population representation in a democratic government. The partition plan was
blatantly prejudicial to the rights of the majority Arab population, and was premised
on the rejection of their right to self-determination. This is all the more
uncontroversial inasmuch as the UNSCOP report itself explicitly acknowledged that
the proposal to create a Jewish state in Palestine was contrary to the principle of self-
determination. The plan was also premised upon the erroneous assumption that the
Arabs would simply acquiesce to having their land taken from them and voluntarily
surrender their majority rights, including their right to self-determination.

U.N. General Assembly Resolution 181 neither legally partitioned Palestine nor
conferred upon the Zionist leadership any legal authority to unilaterally declare the
existence of the Jewish state of Israel. It merely recommended that the UNSCOP
partition plan be accepted and implemented by the concerned parties. Naturally, to
have any weight of law, the plan, like any contract, would have to have been formally
agreed upon by both parties, which it was not. Nor could the General Assembly have
legally partitioned Palestine or otherwise conferred legal authority for the creation of
Israel to the Zionist leadership, as it simply had no such authority to confer. When the
Security Council took up the matter referred to it by the General Assembly, it could
come to no consensus on how to proceed with implementing the partition plan. It
being apparent that the plan could not be implemented by peaceful means, the
suggestion that it be implemented by force was rejected by members of the Security
Council. The simple fact of the matter is that the plan was never implemented.
Numerous delegates from member states, including the U.S., arrived at the conclusion
that the plan was impracticable, and, furthermore, that the Security Council had no
authority to implement such a plan except by mutual consent by concerned parties,

which was absent in this case.

12
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The U.S,, Syria, and other member nations were correct in their observations that,
while the Security Council did have authority to declare a threat to the peace and
authorize the use of force to deal with that and maintain or restore peace and security,
it did not have any authority to implement by force a plan to partition Palestine
contrary to the will of most of its inhabitants. Any attempt to usurp such authority by
either the General Assembly or the Security Council would have been a prima facie
violation of the Chartet's founding principle of respect for the right to self-
determination of all peoples, and thus null and void under international law.

In sum, the popular claim that the U.N. "created" Israel is a myth, and Israel's own
claim in its founding document that U.N. Resolution 181 constituted legal authority
for Israel's creation, or otherwise constituted "recognition" by the U.N. of the "right"
of the Zionist Jews to expropriate for themselves Arab land and deny to the majority
Arab population of that land their own right to self-determination, is a patent fraud.

Further corollaries may be drawn. The disaster inflicted upon Palestine was not
inevitable. The U.N. was created for the purpose of preventing such catastrophes. Yet
it failed miserably to do so, on numerous counts. It failed in its duty to refer the legal
questions of the claims to Palestine to the International Court of Justice, despite
requests from member states to do so. It failed to use all means within its authority,
including the use of armed forces, to maintain peace and prevent the war that was
predicted would occur upon the termination of the Mandate. And most importantly,
tar from upholding its founding principles, the U.N. effectively acted to prevent the
establishment of an independent and democratic state of Palestine, in direct violation
of the principles of its own Charter. The consequences of these and other failures are
still witnessed by the world today on a daily basis. Recognition of the grave injustice
perpetrated against the Palestinian people in this regard and dispelling such historical

myths is essential if a way forward towards peace and reconciliation is to be found.

! The Palestine Mandate of the Council of the League of Nations, July 24, 1922,
http://avalon.law.vale.edu/20th century/palmanda.asp.

2 Great Britain had contributed to the conflict by making contradictory promises to both Jews and Arabs,
including a declaration approved by the British Cabinet that read, "His Majesty's Government view with
favour the establishment in Palestine of a national home for the Jewish people, and will use their best
endeavours to facilitate the achievement of this object, it being clearly understood that nothing shall be done
which may prejudice the civil and religious rights of existing non-Jewish communities in Palestine, or the
rights and political status enjoyed by Jews in any other country." This declaration was delivered by Foreign
Secretary Arthur James Balfour to representative of the Zionist movement Lord Lionel Walter Rothschild in
a letter on November 2, 1917, and thus came to be known as "The Balfour Declaration",
http://avalon.law.vale.edu/20th century/balfour.asp.
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